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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States for 

the District of Columbia 

Equity No. 65589 

American Electrotype Co. Inc., a corporation, Plaintiff, 

vs. 

Monica Kerschbaum and Lorenz Kerschbaum, Defendants. 

United States of America, 

District of Columbia, ss: 

EE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill to Enjoin Prosecution of Action at Law. 

Filed October 5 1937 

In the District Court of the United States for the 
District of Columbia 

Holding a Court of Equity. 

Equity No. 65589 

American Electrotype Co., Inc., a corporation, (930 H 
Street, Northwest, Washington, D. C.) Plaintiff, 

vs. 

Monica Kerschbaum and Lorenz Kerschbaum, Defendants. 

To the Honorable, the District Court of the United States 
for the District of Columbia, holding a Court of Equity. 

The Bill of Complaint of American Electrotype Co., Inc., 
a corporation, respectfully shows to the Court: 


! 
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1. That it is a corporation organized and existing under 
and by virtue of the laws of the State of Virginia, and files 
this Bill in its own right. 

2. The defendant Monica Kerschbauni, is a citizen of the 
United States and a resident of the District of Columbia, 
is an infant of the age of, to wit, eight years, and is sued 
in her own right; the defendant Lorenz Kerschbauni is a 
resident of the District of Columbia, his citizenship being 
unknown to the plaintiff; lie is sued as the father and next 
friend of the defendant Monica Kerschbauni. 


3. Heretofore, to wit, on the (5th day of November, 1935, 
the defendant Monica Kerschbauni, by the defendant 
Lorenz Kerschbauni, as her father and next friend, filed an 
action at law in this Honorable Court against the plaintiff 

herein, Washington Loan and Trust Company, a cor- 
2 poration, and Jacobs Transfer Co., Inc., a corpora¬ 
tion, said action being entitled “Monica Kerschbauni, 
and infant, by her father and next friend, Lorenz Kersch¬ 
bauni, Plaintiff, vs. Washington Loan and Trust Co., a cor¬ 
poration, Jacobs Transfer Co., Inc., a corporation, and 
American Electrotype Co., Inc., Defendants'’, and being 
numbered At Law 86,526. 

4. In her declaration in said action the said plaintiff al¬ 
leged that on, to wit, the 1st day of June, 1935, Washing¬ 
ton Loan and Trust Co., one of the defendants in said ac¬ 
tion, owned, managed, operated and controlled a certain 
building in the District of Columbia at 930 II Street, North¬ 
west; that on said date Jacobs Transfer Co., Inc., had de¬ 
livered a crate or box to the plaintiff herein, in said build¬ 
ing, and placed the same on a platform in the rear thereof; 
and that the defendants in said action did negligently, and 
carelessly place and permit to be placed on said platform 
a certain box or crate measuring five feet wide, by six feet 
long by five inches wide, in a dangerous manner and in an 
unsecure and dangerous position by setting the same on 
edge, and negligently, wantonly and carelessly permitted 
the same to remain in a dangerous and unsafe position for 
a period of, to wit, six hours, with knowledge thereof; and 
that while the said Monica Kerschbauni was lawfully walk¬ 
ing over said platform, said box or crate fell from its posi¬ 
tion upon her, indicting injuries upon her, for which she 
prayed judgment in the sum of $15,000. A copy of said 
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declaration is filed herewith marked “Plaintiff’s Exhibit 
1,” and is praved to be read and taken as a part of this 
Bill. 

5. Thereafter the plaintiff herein duly filed its pleas to 
said declaration, in which it denied that it negligently, 
carelessly or otherwise placed or permitted to be placed on 
said platform a box or crate in a dangerous manner or in 
an unsecure or dangerous position or that it negli- 
3 gently, wantonly, carelessly or otherwise permitted 
a box to remain in a dangerous or unsafe position 
and denied that it knew or should have known that a crate 
or box was in a dangerous position; denied that the defen¬ 
dant Monica Kerschbaum was lawfully upon said platform 
and denied that a box or crate fell on her, further denied 
that it was guilty of negligence in any respect whatsoever, 
and further pleaded contributory negligence on the part of 
the said Monica Kerschbaum. A copy of said pleas is filed 
herewith, marked “Plaintiff’s Exhibit 2,’’ and is prayed 
to be read and taken as a part of this Bill. 

b. Thereafter the defendant Washington Loan and Trust 
Company filed its plea to said declaration, and issue was 
duly joined on the pleas of the defendant herein and of said 
Washington Loan and Trust Company. 

7. Subsequently to the filing of said action, the defen¬ 
dant Monica Kerschbaum, by the defendant Lorenz Kerseh- 
baum as her father and next friend, filed in this Honorable 
Court another action growing out of her said alleged in¬ 
juries against Eagle Transfer Co., Inc., a corporation, said 
action being entitled “Monica Kerschbaum, an infant, by 
her father and next friend, Lorenz Kerschbaum, Plaintiff, 
vs. Eagle Transfer Co., Inc., a corporation, Defendant,” 
and being numbered At Law 88,197. 

8. Thereafter said two actions were consolidated for trial 
and came on for trial before this Honorable Court on the 
5th day of May, 1937, whereupon the plaintiff discontinued 
said action At Law 86,526 as to Jacobs Transfer Co., Inc., 
one of the defendants therein. The trial and arguments in¬ 
cident thereto consumed three trial days, and on the last 
of said days continued from 10 o’clock, a. m., mili 1 about 5 
o’clock, p. m. 

9. At the beginning of said trial, one of the attorneys 
for the said Monica Kerschbaum made an opening state- 
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4 ment on her behalf, and thereafter, and before any 
testimony was taken, one of the attorneys for the 

plaintiff herein made an opening statement in which among 
other things, he stated that the plaintiff herein expected to 
show that the said Monica Kerschbaum had no reason to 
be on said platform, and that the plaintiff herein was not 
in any manner responsible for such injuries as the said 
Monica Kerschbaum might have sustained. 

10. At the beginning of the second dav’s session of said 
trial, to wit, on the Gth day of May, 1937, one of the attor¬ 
neys for the plaintiff herein, stated in open Court and in 
the presence of counsel for the said Monica Kerschbaum 
and Lorenz Kerschbaum that among the points of law in¬ 
tended to be urged in the defense of the plaintiff herein was 
that the said Monica Kerschbaum had no business on said 
platform but was a trespasser thereon and that, therefore, 
the plaintiff herein owed her no duty except not to injure 
her by any wilful, wanton or malicious act. 

11. Thereafter the said Monica Kerschbaum, by her said 
father and next friend, continued the taking of testimony 
in her behalf during the balance of said sixth day of May, 
1937, and, earlv on the morning of the seventh dav of Mav, 
1937, rested the case on her behalf. 

12. Thereupon the plaintiff herein, by its attorneys, 
moved the Court to direct the jury to return a verdict in its 
favor, upon the grounds that it had not been shown that 
the said Monica Kerschbaum was injured as a result of any 
act on the part of the plaintiff herein, it having been shown 
that the box that was said to have fallen on her was neither 
the property of the plaintiff herein, in its possession, nor 
under its control: upon the ground that the said Monica 
Kerschbaum was a trespasser, or at most a licensee, that 
she was in a place where she had no right to be, was not 

entitled to anv dutv so far as the plaintiff herein 

5 was concerned, and that there was no evidence tend¬ 
ing to indicate any wilful or wanton injury. 

13. In the course of the argument on said motion, the 
Court suggested to counsel for the plaintiff therein that he 
decide before the case proceeded any further whether lie 
desired to put on further testimony. Thereupon said coun¬ 
sel obtained leave to reopen the case and offered in evidence 
a lease from said Washington Loan and Trust Company to 
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a relative of the said Monica Kerschbaum, of a portion of 
the first floor of said premises, whom the testimony had 
shown the said Monica Kerschbaum was visiting at the 
time of her said injury. Thereupon said counsel for the 
said plaintiff in said cause stated that he desired to call an 
additional witness to prove the construction and use of said 
platform, and he was permitted to do so, and thereupon he 
announced for the second time that he rested. 

14. Thereupon further argument ensued on said motion 
for a directed verdict, and thereafter counsel for the plain¬ 
tiff in said action moved the Court to permit him to call a 
further witness to testifv concerning the manner in which 
the box had been unloaded and placed, and said motion was 
granted, whereupon counsel for the said Monica Kersch¬ 
baum placed a witness on the stand who testified as to the 
use that was made of said platform prior to said injury, 
and also offered a witness who was questioned in regard 
to said box, and testified only that certain boxes were placed 
on said platform at a place distant from that at which the 
said Monica Kerschbaum claimed to have been injured; 
and thereupon said counsel announced for the third time 
that he rested; thereupon the plaintiff herein renewed its 
motion for a directed verdict. 

15. Thereupon the trial .Justice delivered an oral opin¬ 
ion on said motion, and indicated that he would grant 

6 said motion; and in the course of the delivery of said 
opinion counsel for the plaintiff in said action inter¬ 
rupted him and took a nonsuit in said action as to all of the 
defendants therein. 

16. Thereafter, to wit, on the 8th day of September, 1937, 
the defendant Monica Kerschbaum, by the defendant Lorenz 
Kerschbaum, as her father and next friend, filed a new ac¬ 
tion at law in this Honorable Court, the same being en¬ 
titled, “Monica Kerschbaum, an infant, by her father and 
next friend, Lorenz Kerschbaum, Plaintiff, vs. Washington 
Loan and Trust Co., a corporation, Eagle Transfer Co., 
Inc*., and American Electrotype Co., Inc., a corporation, 
Defendants,’’ the same being numbered At Law 89,336, 
wherein the plaintiff herein is one of the defendants. A 
summons was issued in said action, and duly served upon 
the plaintiff herein, but said plaintiff has not pleaded 
thereto. 
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Tlic declaration filed in said action discloses that said ac¬ 
tion is brought to recover damages in the sum of $15,000 
for the incidents and injuries which were the subject of 
said prior action against the plaintiff herein, and the alle¬ 
gations thereof are in all respects substantially the same as 
those contained in the declaration filed in said previous 
action, save and except that it is alleged in said action so 
as aforesaid filed on the 8th day of September, 1057, that 
the plaintiff herein knew or should have known that said 
box or crate on said platform was dangerous and that the 
said Monica Kerschbaum would reasonably be and was at- 
tracted thereto. A copy of said declaration is filed here¬ 
with, marked “Plaintiff's Exhibit 3,” and is prayed to be 
read and taken as a part of this Bill. 

17. The plaintiff believes and therefore avers that neither 
the defendant Monica Kerschbaum nor her said father and 
next friend, nor her attorneys in said cause, were in any 
manner surprised at the legal points raised in the trial of 
said former cause. One of the attorneys in said for- 
7 mer cause and in this cause was Alvin L. Xewmyer, 
an attorney at law and a member of the Bar of this 
Honorable Court for more than thirty years and a man of 
great experience in the handling of negligence cases, and 
associated with him in the former action and in the now 
pending action were and are two other attorneys also 
largely experienced in negligence cases. The pleadings filed 
on behalf of the plaintiff herein, and the statements made 
on behalf of the plaintiff herein almost at the outset of said 
trial, and continuously during the course thereof, at every 
available opportunity, gave clear notice of the legal points 
raised and intended to be raised on behalf of said plaintiff, 
and counsel for the defendant Monica Kerschbaum, after 
resting their case twice and announcing that they desired 
to take no further testimony were permitted, by the indul¬ 
gence of the trial Justice, to reopen their cause and were 
afforded every opportunity to present the case of the defen¬ 
dant Monica Kerschbaum in as favorable a light as pos¬ 
sible. They made no application to amend their pleadings 
and each of their two applications to reopen the case after 
tliev had announced the same closed were granted by the 
Court. In consequence thereof the now pending action is 
vexatious, it is wholly without merit, and if the plaintiff is 



AMER. ELECTROTYPE CO. VS. KERSCHBAUM, ET AL. 


I 


permitted to continue the prosecution thereof, it will cause 
an undue and unjustified expense and hardship. The plain¬ 
tiff is informed by its counsel and believes and it therefore 
avers that the cause of the plaintiff is wholly without merit 
and that the plaintiff cannot recover on any theory of the 
case, whether attractive nuisance or otherwise. No evi¬ 
dence was adduced at said trial tending to show that the 
plaintiff herein owned, controlled or was in any manner re¬ 
sponsible for the presence on said platform of such box 
or other article as may have fallen on the said Monica 
Kerschbaum, although almost two years had elapsed 
8 between the date of the occurrence of said alleged 
accident and the date of said trial, and said case had 
been in the hands of said experienced attorneys at least 
since the date said action was filed on November 6, 1935, 
one and one-lmlf years prior to said trial. 

If the prosecution of said action is permitted, it will re¬ 
sult in the plaintiff being permitted to experiment with this 
Honorable Court and successfully advance different theories 
of fact or of law, or both, and, if unsuccessful, take non¬ 
suits and start anew with other theories, to the detriment 
of the administration of justice and with the result of op¬ 
pressing, vexing and harassing the plaintiff herein. 

"WHEREFORE, and being without a plain adequate and 
complete remedy at law, the said plaintiff: 

1. That the United States writ of subpoena issue against 
the defendants, and each of them, requiring them to appear 
herein and answer the exigencies of this Bill of Complaint; 
and if said writ be returned by the Marshal, “Not to be 
found,” as to said defendants, or either of them, that sub¬ 
stitute service be had as authorized by law. 

'1. That the said defendants, and each of them, and their 
and each of their attorneys, be perpetually enjoined from 
further prosecuting, as to the plaintiff herein, said action 
now pending in this Honorable Court and numbered At 
Law No. 89,336. 

3. That a restraining order be issued, and that a tempo¬ 
rary injunction be issued, restraining and enjoining the fur¬ 
ther preseution of said action against the plaintiff herein, 
pending the further order of the Court in the premises. 
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4. And that the plaintiff may have such other and fur¬ 
ther relief as the nature of the case may require and 
0 to this Honorable Court seem meet and proper. 

AMERICAN ELECTROTYPE CO., INC., 


bv LAWRENCE KOEXIGSBERGER 
its Attorney. 


SIMON, KOEXIGSBERGER & YOUNG 
LAWR EN(’ E K<)EN1GS B ERGER 
Attorneys for Plaintiff . 


District or Columbia, ss: 

Lawrence Koenigsberger, being on oath first duly sworn 
according- to law, deposes and says that he is one of the at¬ 
torneys for American Electrotype Co., Inc., plaintiff in the 
above-entitled cause, that he has read the foregoing Bill by 
him subscribed as such attorney and knows the contents 
thereof, that he has personal knowledge of the facts therein 
set forth, except such thereof as are stated to be on infor¬ 
mation and belief, and that he verily believes that all of the 
allegations contained in said Bill are true. 


LAWKEXCE K()EXIGSBERGER 


SUBSCRIBED and sworn to before me this 5th day of 
October, 1937. 

DOROTHY T REIS 


X of ary Public in and for the 
District of Columbia. 


10 Exhibit No 1 

In tin* Supreme Court of the District of Columbia 

Law No. 8G52G 

Moxi(\\ Kkrschrat’m. an infant, by her father and next 
friend, Lorenz Kerscubacm, McLean, Ya.. Plaintiff. 

vs. 

Washington Loan & Trust Co., a corporation, 0th and F. 
Sts., X. W., Washington, I). C. and American Electro¬ 
type Co.. Inc., a corporation, 930 H St., X. W., "Wash¬ 
ington, D. C., Defendants. 
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Declaration 

The plaintiff, Monica Kerschbaum, a minor, by Lorenz 
Kersclibauin, her fatlier and next friend, sues the defen¬ 
dants, Washington Loan and Trust Company, a corpora¬ 
tion. Jacobs Transfer Company, Inc., a corporation, and 
American Electrotype Company, Inc., all of said defendants 
doing business and having offices in the District of Colum¬ 
bia, for that heretofore, to wit, on the lirst day of June, 
1935, the said defendant, "Washington Loan and Trust Com¬ 
pany, owned, managed, operated and controlled a building 
in the District of Columbia, its entrance, exits and plat¬ 
forms, and in particular a certain platform in the rear of 
said building', known as Printcraft Building, the same being 
situate at 930 II Street, Northwest in said District, where¬ 
upon it became and was the duty of said defendant, Wash¬ 
ington Loan and Trust Company, to use reasonable and 
])roper care to see that the platforms, exits and entrances 
used by persons lawfully entering and leaving said build¬ 
ing through the same, were free from traps and pit falls, 
and that articles, boxes and crates, placed or per¬ 
il mitted to be placed upon said platforms were in a 
safe and secure position so as not to fall upon per¬ 
sons, including the infant, plaintiff, using said platforms 
for ingress and egress to said building, and injuring them. 

And whereas at the place and on the day aforesaid, the 
defendant, Jacobs Transfer Co., Inc., was engaged in carry¬ 
ing, conveying, transporting and delivering supplies and 
other things to certain occupants of said building and had 
at said time, by its agents, servants or employees, delivered 
a crate or box to the defendant, American Electrotype Co., 
at said Printcraft Building and did then and there place 
said box or crate on said platform in the rear of said build¬ 
ing, thereupon it became and was the duty of the said de¬ 
fendant, Jacobs Transfer Co., Inc., to use proper and rea¬ 
sonable care to place said crate or box on said platform in 
a safe and secure position and in such a manner so as not to 
fall over and upon persons lawfully using said platform for 
the purpose of leaving or entering said building. 

Whereupon it became and was the duty of said defen¬ 
dant, to exercise reasonable care and prudence in placing 
said box or crate in a safe position, and not to permit said 
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I)ox or crate to remain in an unsafe manner or position on 
said platform so as to cause injury to persons lawfully 
using said platform as a means'of ingress and egress to 
said building, among whom was said infant plaintiff; but 
the said defendants, and each of them, did negligently and 
carelessly place, permitted to be placed on said platform, a 
certain box or crate, measuring, to wit, live feet wide by six 
feet long by five inches wide in a dangerous manner and 
unsecure and dangerous position by sitting said box or 
crate thereon on edge thereon and did negligently, wan¬ 
tonly, and carelessly permit said box to remain in said 
dangerous and unsafe position for a period of, to 
12 wit, six hours, when said defendants know or by the 
exercise of reasonable care and prudence should have 
known of the dangerous position of said crate or box; and 
at the time and place aforesaid while said infant plaintiff 
was lawfully walking over said platform and while in tin* 
exercise of reasonable care, under the circumstances, said 
box or crate fell from its position on said platform down to 
and upon said infant plaintiff, striking her with great force 
and violence and as a direct result thereof said infant plain¬ 
tiff sustained a severe laceration and contusion of her left 
leg and heel with great loss of blood, and her life was in 
jeopardy and endangered, and said infant plaintiff’s ner¬ 
vous system was greatly shocked and permanently im¬ 
paired, and she suffered a permanent scar to her left leg, 
and she suffered and will in the future suffer great pain 
and discomfort as a result of said injury, and her left leg 
has been permanently injured all to her great damage in 
the sum of Fifteen Thousand ($15,000.00) Dollars. 

Wherefore said infant plaintiff brings this suit as afore¬ 
said and asks damages of the defendants in the sum of 
Fifteen Thousand ($15,000.00) Dollars, besides the costs 
of this action. 

LEWIS H. SHAPIRO 
Rust Building 

OLIVER 0ASCII 
Insurance Building 
Attorneys for Plaintiff 


AMER. ELECTROTYPE CO. VS. KERSCHBAUM, ET A1 


11 


33 Exhibit No. 2. 

Tn the Supreme Court of the District of Columbia 
At Law No 86,526. 

Monica Kersciibaum, etc., Plaintiff , 

v. 

AVashixgtox Loan and Trust Company, a corporation . 

ct al., Defendants. 

Picas of Defendant American Elect rot njpe Co.. Inc. 

1. Comes now the defendant American Electrotype Com¬ 
pany, Inc., a corporation, by its attorneys, and, for plea to 
the declaration in the above-entitled cause filed, denies that 
it negligently, carelessly or otherwise placed or permitted 
to be placed on said platform a box or crate in a dangerous 
manner or in an unsecure or dangerous position, by sitting 
said box or crate thereon on edge thereon, or that it negli¬ 
gently, wantonly, carelessly or otherwise permitted a box 
to remain in a dangerous or unsafe position, and denies 
that it knew or by the exercise of reasonable care or pru¬ 
dence should have known that a crate or box was in a dan¬ 
gerous position, and denies that the same was in a danger¬ 
ous position: the said defendant denies that the plaintiff 
was lawfully walking upon said platform, denies that the 
plaintiff was in the exercise of reasonable care, denies that 
a box or crate fell from its position on said platform down 
to or upon the plaintiff, or that said box or crate struck the 
plaintiff, and denies that it was guilty of negligence in an 
respect whatsoever. 

2. And, for further plea to said declaration, the said de¬ 
fendant says that such injuries as the plaintiff sustained 
were sustained by her as the proximate result of her own 
negligence, in being upon said platform when she had no 

lawful right to be there. 

34 3. And, for further plea to said declaration, the 

said defendant says that such injuries as the plain¬ 
tiff sustained were sustained by her as the proximate re¬ 
sult of her own negligence, in that the said plaintiff, prior 
to the happening of the occurrence complained of in the 
declaration herein filed was playing on and about said box 
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or crate, and, in so doing, jostled and jarred the same, 
thereby causing- the same to fall upon or against her. 

SIMON, KOENIGSBERGER & YOUNG 
LA AYR ENOE KOENIGSBEROER 
Attorneys for Defendant Ameri¬ 
can Electrotype Co.. Inc., 

SIMON. KOENIGSBEROER & YOUNG, 
1426 II Street, N. AAA, 
Washington, D. C. 

Filed on Behalf of: 

AMERICAN ELECTROTYPE CO., INC., 

030 II Street, N. AY. 

AYashington, D. C. 


15 Exhibit No. 3. 

In the District Court of the United States for the 
District of Columbia 

Law No. 80336 

Montca Kerscjibaum. an infant, by her father and next 
friend, Lorf.xz Kerscjibat'm. 458 K Street. N. AY., 
AYashington, D. C„ Plaintiff. 


vs 


AAAxsiiinoton Loan & Trust Co., a corporation 0th and F 
Sts., N. AAA AYashington. D. C. and Eaot.e Transfer Co.. 
Inc.. 128 Q Street. N. E. AYashington. D. C. and Ameri¬ 
can Electrotype Co.. Inc., a corporation 030 II Si., 
N. AY. AYashington. D. C., Defendants. 

Declaration 


The plaintiff, Monica Kerschbaum, a minor, by Lorenz 
Kerschbamn. her father and next friend, sues the defen¬ 
dants, AAAashington Loan and Trust Company, a corpora¬ 
tion, Eagle Transfer Company. Inc., a Corporation, and 
American Electrotype Company, Inc., all of said defen¬ 
dants having offices and doing business in the District of 
Columbia, for that heretofore, to wit, on the first day of 
June, 1935, the said defendant, AYashington Loan and 
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Trust Company, owned, and by its agents servants and em¬ 
ployees, managed, operated and controlled a building in 
the District of Columbia, together with all the appurte¬ 
nances thereof including its entrances, exits and platforms, 
and in particular a certain wide platform forming part of 
the entranceway in the real* of said building, commonly 
known as the Printcraft Building, the same being situate at 
930 II Street, Northwest in said District; and on the 
16 date aforesaid the said defendant, Eagle Transfer 
Company, Inc., owned a large lleet of trucks engaged 
in the trucking and freight transfer business in and about 
the District of Columbia and by its agents, servants and 
employees operated and maintained said trucks and made 
deliveries of freight in the course of said defendant’s busi¬ 
ness and, to wit, at or about the time aforesaid, it did de¬ 
liver a certain large wooden box of great weight and size 
containing metal plates to the said Printcraft Building and 
placed the same upon the aforesaid platform at the rear en¬ 
trance way of said Printcraft Building which said box was 
consigned and addressed to the defendant, American Elec¬ 
trotype Company: and on the date aforesaid the said de¬ 
fendant. American Electrotype Company, owned and by 
its agents, servants and employees operated a printing 
business located in said Printcraft Building, upon one of 
the upper Moors thereof, as a tenant therein, who in the 
regular course of business received freight upon said rear 
platform, used in common by the other tenants of said 
building as a common place of ingress and egress and for the 
receipt of freight and customers over which the owner of 
said building, the defendant, 'Washington Loan & Trust 
Company, retained control as a common portion of said 
building premises. At the time and place aforesaid the 
said minor plaintiff was lawfully upon the aforesaid rear 
platform of said premises as a guest of one of the tenants 
of said Printcraft Building and at a place on said platform 
where said tenant and said minor had a lawful right to be. 

Whereupon it became and was the duty of the defendant, 
Washington Loan and Trust Company to exercise reason¬ 
able care, to maintain the entrances, exits and the said 
common platform for persons upon the said premises in a 
reasonably safe condition and free from dangerous obstruc¬ 
tions or traps thereon and to exercise reasonable care 
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17 toward maintaining any boxes, crates or other 
freight placed thereon so that the same would not 

be permitted to be placed or remain for an unreasonable 
i length of time in an unstable position likely to fall on per¬ 
sons lawfully upon said platform, including the infant 
plaintiff herein, and it was its duty to exercise reasonable 
care so as not to permit any condition to be maintained on 
I said platform which might reasonably be attractive to chil¬ 
dren of tender years on said premises, not able to realize 
the serious bodily dangers incident to being upon premises 
where a large box and other articles attractive to children 
i might fall upon them and cause to them serious bodily 
harm. 

And it thereupon became and was the duty of the defen¬ 
dant, Eagle Transfer Company, Inc., in the placing of said 
box upon the said platform to exercise reasonable care to 
place said box on said platform in a safe and secure posi¬ 
tion so as not to fall over on persons lawfully thereabouts, 
including the minor plaintiff herein, and not to place the 
same on a brick or bricks beneath the same in a position 
of unsafetv where it would be likelv to fall against persons 
thereabouts. 

And it thereupon became and was the duty of the defen¬ 
dant, American Electrotype Company, Inc., to exercise rea¬ 
sonable care to place freight, including the aforesaid box, 
consigned to it in a reasonably safe position on said plat¬ 
form so as not to cause the same to fall over on persons 
thereon and not to permit such freight to remain for an un¬ 
reasonably long period of time on said platform in a place 
and in a manner where it was likely to be attractive to chil¬ 
dren and not to place the same on a brick or bricks beneath 
!the same in a position of unsafety where it would be likely 
to fall against persons thereabouts. 

Yet the said defendants and each of them, by their agents, 
servants and employees, as aforesaid, not regarding their 
respective duties in the premises, as aforesaid, but 

18 negligentlv and carelesslv neglecting the same did 
negligentlv and carelesslv violate their respective 

duties, in that the said defendant, Washington Loan and 
Trust Company did negligently, unlawfully and knowingly 
permit the said box or crate to be placed in a dangerous 
position on the said platform on a certain brick or bricks as 
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hereinafter stated and knowing the said dangerous posi- 
tion in which the same had been placed did negligently and 
carelessly permit the same to remain in such position for 
an unreasonably long period of time in a place and in a 
manner attractive to children and at a time when they 
knew that the said minor plaintiff was on and upon said 
platform and was not cognizant of the dangers incident to 
said condition and the said defendants, Eagle Transfer 
Company and American Electrotype Company did negli¬ 
gently and carelessly, as aforesaid, place the said box or 
crate in a dangerous position upon the said platform by 
placing the same on a brick or bricks beneath the same in a 
position of unsafety where it was likely to fall over against 
persons upon the said platform resulting in said box or 
crate being in a position where it was reasonably likely to 
fall over on persons and did later actually fall over on the 
plaintiff, without the application of any external force 
whatever against the said box and the said defendants did 
negligently and carelessly permit the said box to remain in 
said position for an unreasonably long period of time, to 
wit, approximately six hours, when the said defendants 
knew or by the exercise of reasonable care and prudence 
should have known from their own conduct and actual ob¬ 


servation that the position of said box or crate was danger¬ 
ous and that the same was likely to fall over on persons 
upon the said platform, including the said minor plaintiff 
who would reasonably be and was attracted to the said 


platform, and as a result of the negligence of each of the 
said defendants, as aforesaid, and while the said minor 
plaintiff was lawfully upon the said platform, with- 
11) out physical contact with said box or crate the said 
box or crate fell, as a result of the dangerous position 
in which it was placed as aforesaid, against the plaintiff 
with great force and violence and as a result thereof she 


sustained serious and permanent physical injuries, in that 
she sustained a severe laceration and contusion of her left 
leg and the heel thereof with great loss of blood with a re¬ 
sultant permanent scar upon her said left leg with perma¬ 
nent weakness to the said limb and the tissues thereof and 
she was caused to lose a great quantity of blood as a result 
thereof and her nervous system was severely shocked and 
permanently impaired and she suffered and will in the fu- 
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tnro suffer threat physical and mental pain and amausli witli 
discomfort and disability as a result of said injuries and 
the use of her said left le*r lias been permanently impaired: 
all to her damage in the sum of $15,000. 

Wherefore the plaintiff brings this action and claims 
damages of said defendant in the sum of Fifteen Thousand 
($15,000.00) Dollars, besides cost of this action. 

ALYIX L. XHWMYFR 
DAVID G. BRESS 
LEWIS H. SIIAPIRO 
Altorucys for Plaintiff 
Rust Building 


20 Rair As To Temporary Injunction. 

Filed October 5 1937 
# # 

Fpon consideration of the Bill of Complaint filed in the 
above-entitled cause, and on motion of the plaintiff herein, 
by its attorney, it is, by the Court, this 5th day of October. 
1937, 

ORDERED that the defendants Monica Kcrschbaum 
and Lorenz Kcrschbaum, and each of them, be, and they 
are hereby required, on the 5th day of Xovcmbcr, 1937, to 
appear herein and show cause, if any they have why they 
should not be enjoined until the further order of the Court 
in the premises, from prosecuting, against the plaintiff 
herein, the action at law pendinir in this Court and entitled 
“Monica Kcrschbaum. an infant, by her father and next 
friend, Lorenz Kcrschbaum, Plaintiff, vs. Washington Loan 
and Trust Co., a corporation, Entile Transfer Co., Inc., and 
American Electrotype Co., Inc., a corporation. Defen¬ 
dants,’’ the same be inti numbered At Law 89,33(5: PRO¬ 
VIDED that a copy of this Rule be served upon said de¬ 
fendants, and each of them, and upon the custodian of the 
defendant Monica Kcrschbaum, on or before the 20th day 
of October, 1937. 

1 DAXIEL W. O’DOXOGIIUE 

; Justice. 
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Marshal 's Retu rn 

Served copies of the within above Rule on the within 
named Defendants, Monica Kerschbauni, Lorenz Kersch- 
bamn Individually and as custodian of Monica Kerschbauni 
each PERSONALLY Oct (> 1937 
JOHN B. COLPOYS, l\ S. Marshal in and for the D. of 
C. By George 10 Killeen Deputy U. S. Marshal. O. 


21 Order Continuing Hearing on Rule to Show Cause. 

Filed November 5-1937 

•* # # 

On motion of the plaintiff, by its attorneys, it is, by the 
Court, this 5th day of November, 1937, 

ORDERED that the hearing on the rule to show cause 

issued herein be, and the same is liorebv extended to the 

• •- 

7th day of December 1937. 

DANIEL AY. O’DOXOGIIUE 
Justice. 


Order Appointing Ouardian Ad Litem. 

Filed November 23 1937 

■* # * 

Upon consideration of the motion made in open court by 
American Electrotype Co., Inc., a corporation, plaintiff in 
the above-entitled cause, by its attorneys, and it appearing 
to the Court that the defendant Monica Kerschbauni is an 
infant of the age of, to wit. eight years, it is, by the Court, 
this 23 day of November, 1937. 

ADJUDGED and ORDERED that David G. Dress, Es¬ 
quire, a member of the Bar of this Court, be, and he is 
hereby appointed guardian ad litem for said infant defen¬ 
dant, Monica Kerschbauni, to appear for and defend this 
suit in her behalf. 

DANIEL AY. O’DONOGIIUE 
Justice. 


L 


18 


AMEK. ELECTROTYPE CO. VS. KERSCHBAUM, ET AL. 


1 Answer of Lorenz Kerschbamn to Rule to Show Cause 

Filed November 30 1937 

# # # 

Come now the defendants in the above entitled cause, 
Lorenz Kerschbaum, personally and Monica Kerscli- 
*22 banni, by David G. Bress, her jiuardian ad litem, and 
for an answer to the rule to show cause issued out of 
this honorable court on the 5th day of October 1937, respec- 
ftilly show to this honorable court as follows: 

1. The defendants admit the averments of paragraphs 
1 to 4. 

5. The defendants admit substantially the averments of 
paragraphs 5 to S. 

9-10. The defendants are not in a position to either admit 
or denv with certaintv what was said in the onenimr state- 
meat of counsel, and refer to the stenographic copy thereof 
taken at the trial. 

! 11. For an answer to paragraph 11 and the remaining 
^araji'raphs of said bill of complaint, to be considered as an 
answer to the rule to show cause only, defendants say that 
there was a substantial discussion between court and coun¬ 
sel before a non-suit was allowed bv the court after a then 
pending motion for directed verdict in the law cause re¬ 
ferred to was made by the defendants therein upon the 
"round that the status of the plaintiff was not that of a 
business invitee but a trespasser upon the platform on which 
she was injured. After the court indicated that it would 
direct a verdict counsel for these defendants took a volun¬ 
tary nonsuit to which counsel for the plaintiff herein ob¬ 
jected. which objection was overruled by the court, at which 
time counsel for the plaintiff herein further stated to the 
cou'-t that if it were a matter for the discretion of the court 
and not a matter of riidit in the allowance of the voluntary 
non-suit, whether the court would allow such a non-suit and 
the court replied that he would do so and accordingly a non¬ 
suit was allowed. Defendants further say the averments 
contained in paragraph 17 are entirely conclusions of law 
and need not be answered. 

23 Defendants sav that the rule to show cause issued 

upon the Bill to Enjoin Prosecution of Action at Law 
in the above entitled cause should be discharged on the 
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grounds that the same is frivolous and without merit and is 
entirely contrary to the ruling of Mr. Justice Adkins in the 
case of the minor defendant herein against the plaintiff 
herein and others, being numbered at law 86526 and more 
particularly referred to in said bill. 

Wherefore the premises considered defendant prays that 
the rule to show cause herein be discharged and that the 
bill of complaint herein be dismissed. 

LOR ENZ KERSCHBAUM 

DAVID G. BRESS 
Guardian ad litem for Monica 
Kerschbaum, a minor 

District of Columbia, .<?.<? 

Lorenz Kerschbauni and David G. Bress, being first duly 
sworn on oath according to law, depose and say that they 
have* read the foregoing answer by them subscribed and 
know the contents thereof; that the matters and things 
therein stated are true and those stated on information and 
belief they believe to be true. 

LORENZ KERSCHBAUM 

DAVID G. BRESS 

Subscribed and Sworn to before me this 29th day of No¬ 
vember 1937. 

MARGARET MacPIIERSON 
(Seal) Notary Public 


24- Motion to Dismiss Bill of Complaint 

Filed December 4 1937 

# # 

Come now the defendants, Monica Kerschbauni, a minor, 
by David G. Bress, her guardian ad litem duly appointed 
by this court and her co-defendant, Lorenz Kerschbauni, 
and move this honorable court to dismiss the Bill to Enjoin 
Prosecution of Action at Law filed herein by the plaintiff 
upon the ground that the said Bill of Complaint fails to 
state a cause of action entitling the plaintiff to the relief 
praved for. 

ALVIN L. NEWMVER 
DAVID G. BRESS 
LEWIS H. SHAPIRO 
Attorneys for Defendants 
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Order Continuing Hearing on Ride- to Show Cause. 

Filed December 7 1937 
# * * 

On motion of the plaintiff, by its attorneys, and no objec¬ 
tion thereto beiii"* interposed on behalf of the defendants, 
it is, by the Court, this 7th day of December, 1937, 
ORDERED that the hearing on the rule to show cause 
herein issued on the 5th day of October, 1937, be, and the 
same is hereby continued to the 14th day of December, 1937. 

DANIEL \V. O’DONOGIIUE 
Justice. 


Order Continuing Hearing on Rule to Show Cause. 

Filed December 14 1937 

* # # 

! On motion of the plaintiff, by its attorneys, it is, by the 
Court, this 14 day of December, 1937, 

25 ORDERED that the hearing on the rule to show 

cause issued herein and motion to dismiss be, and 
the same are lierebv extended to the 10th dav of Janv., 193S. 

DANIEL W. O’DONOGHUE 
Justice. 


Order Continuing IIearing on Rule to Show Cause. 

Filed Januarv 10 1938 

* # # 

On motion of the plaintiff, by its attorneys, and no ob¬ 
jection thereto beine; interposed on behalf of the defen¬ 
dants, it is, by the Court, this 10th day of January, 1938, 
Ordered that the hearing on the rule to show cause here¬ 
in issued on the 7>th day of October, 1937, be, and the same 
is hereby continued to the 17th day of January, 1938. 

JENNINGS BAILEY 
J ust ice. 
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Order Continuing Hearing on Rule to Show Cause. 

Filed January 17 1938 

* .•* * 

On motion of tin* defendants, bv their attorney, and the 
plaintiff, by its attorney, consenting thereto in open Court, 
it is, by the Court, this 17th day of January, 1938, 
Ordered, That the hearing on the rule to show cause here¬ 
in issued on the 5th day of October, 1937, be, and the same 
is hereby, continued to the 31 st day of January, 1938. 

JENNINGS BAILEY 
Justice. 


2(5 Order Continuing Hearing on Rule to Show Cause. 

Filed January 31 1938 


*■ 


>:* 


On motion of the plaintiff, by its attorneys, and the defen¬ 
dants consenting; thereto, it is, by the Court, this 31st day of 
January, 1938, 

ORDERED that tin* hearing oil the rule to show cause 
herein issued on the 5th day of October, 1937, be, and the 
same is hereby continued without day. subject to be placed 
on the motions calendar after two days’ notice by either of 
the parties hereto to the other of said parties. 


We consent. 


JENNINGS BAILEY 
Justice. 


DAVID G. BRESS 
Guardian ad litem for Defendant 
Monica Kersch ha tun. 

ALVIN L. NEW MY El? 

DAVID G. BRESS 
Attornegs for Defendant 
Lorenz Kersch ha urn. 


SIMON. KOEN1GSBERGER & YOUNG 
LAV*11EN('E KOENIGSBEIiGER 
Attornegs for Plaint iff 
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Order Diseharyiny IinJe. (Irantiny Motion to Dismiss and 
Entry of Judgment for Defendants. 

Filed October 17 1 938 
* # >$ 


Upon consideration of the plaintiff's Bill to Enjoin 
Prosecution of Action at Law and the Rule as to Temporary 
'Injunction issued thereon out of this court on tin* oth day of 
October 1937, and the answer of the defendants to said rule, 
and after argument thereon in open court on the lltli day 
of October 1938, it is bv the court this 17th dav of October 
1938, 

ORDERED that the Rule as to Temporary Injunc- 
27 lion be and the same is hereby discharged, and 

Upon consideration of said plaintiff's Dill to En¬ 
join Prosecution of Action at Law and the defendant's Mo¬ 
tion to Dismiss the same and the arguments thereon held 
in open court on the lltli day of October 1938, it is by the 
court on this 17" day of October 1938, further 

ORDERED that said Motion to Dismiss is hereby 
granted and said Bill to Enjoin Prosecution of Action at 
Law is hereby dismissed and judgment entered for the de¬ 
fendants. 

O R LUIIRIXG 

Justice 


ALVIX L. XEWMYER 
DAVID G. DRESS 

Attorneys for Defendants 

SIMOX, KOEXIGSBERGER & YOUXG 
L A W R E X (* E K o E XIG S B1*: 1 1 G E l i 
Attorneys for Plaintiff 


Notice of Appeal. 
Filed October 27 1938 


Xotice is hereby given that American Electrotype Go., 
Tnc., defendant above named, hereby appeals to the United 
States Uourt of Appeals for the District of Uolumbia from 
the final judgment entered in this action on October 17, 


SIMOX, KOEXIGSBERGER & YOUXG 
LAW RE XU E KOEXIGSBERGER 
Attorneys for Appellant. 
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I hereby certify that on the 27th (lav of October, 1938, 
I served the foregoing notice of appeal on David G. Bress, 
guardian ad litem of defendant Monica Kersclibaum and 
attorney for defendant Lorenz Kersclibaum, by mailing a 
copy thereof to said guardian ad litem and attorney at his 
address, Rust Building, 'Washington, D. C. 

LAWRENCE KOEXIGSBERGER 
Attorney for Appellant. 


28 Memorandum 

OCTOBER 27-1938. 

Undertaking on Appeal for ^230.00—filed. 


Assignment of Error. 

Filed October 27 193S 

# * 


The Court erred in dismissing the bill. 

SIMON, KOKXIGSBKRGER £ YOUNG 
LAWRENCE KOENTGSBKRGER 

Attorneys for Plaintiff'. 


I hereby certify that on the 27th day of October, 1938, I 
served the foregoing assignment of error on David G. 
Bress, guardian ad litem of defendant Monica Kersclibaum 
and attorney for defendant Lorenz Kersclibaum bv mailing 
a copy thereof to said guardian ad litem and attorney at his 
address, Rust Building, Washington, 1). C. 

LAWRENCE KOENIGSBKRGER 
Attorney for Plaintiff'. 


Designation of Record on Appeal. 

Filed October 27 1938 

4* # jjj* 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein the 
following, omitting all notices and acknowledgments of ser¬ 
vice : 
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1. Bill, including exhibits. 

2. Order appointing: guardian ad litem. 

3. Motion to dismiss bill. 

4. Final judgment. 

5. Notice of ai>pcal. 

6. Assignment of error. 

29 7. Memorandum: Bond on appeal filed. 


SIMON. KOENIGSBERGER & YOUNG 
LAAVBENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

1 hereby certify that on the 27th day of October, 1938, 1 
served the foregoing designation of record on appeal on 
David G. Bress, guardian ad litem of defendant Monica 
Kerschbaum and attorney for defendant Lorenz Kerscli- 
baum, by mailing a coj>y thereof to said guardian ad litem 
and attornev at his address, Bust Building, Washington. 
D. C. 

LAAVRENCE KOENIGS BERGER 
At tor net) for Plaintiff. 


Additional Designation of Record on Appeal 

Filed October 31 1938 
& # # 

The clerk will please include in the record on appeal 
herein the following, in addition to those already designated 
by the plaintiff: 

1. Rule as to Temporary Injunction signed October 5, 

1937. 

2. Answer of defendants to Rule to Show Cause, filed 
November 30, 1937. 

3. Orders continuing hearing on rule to show cause. 

4. Order Discharging Rule, Granting Motion to Dismiss 
and Entry of .Judgment for defendants signed October 17. 

1938. 

5. This Designation. 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Defendants 
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I hereby certify that on the 27th day of October 1938, I 
served a copy of the foregoing Additional Designation of 
Record on Appeal on Lawrence Koenigsberger, Esquire, 
attorney for the plaintiff herein, by mailing the same to said 
attorney at his address, Woodward Building, Washington, 
D. C. 

DAVID G. PRESS 


30 District Court of tin* United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certify 
the foregoing pages numbered from 1 to 29, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein tiled, copies of which are 
made part of this transcript, in cause No. 65589 in Equity, 
wherein American Electrotype Co. Inc., a corporation, is 
Plaintiff and Monica Kerschbaum and Lorenz Kerschbaum 
are Defendants, as the same remains upon the tiles and of 
record in in said Court. 


IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 28th day of November, 1938. 

C. E. STEWART, 
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31 Endorsed: United States Court of Appeals for 
tlie District of Columbia Filed Dec 1 1938 Joseph 
\V. Stewart, Clerk. 

In the United States Court of Appeals for the District of 

Columbia 

No. 7293 


American Electrotype Co.. Inc., Appellant, 


vs. 

Monica Kkhschbaum et al. 


Appellant's Designation for Printing. 

This appeal is prosecuted by reason of the error of the 
Court below in dismissing the bill of complaint. 

The appellant, by its attorneys, hereby directs the Clerk 
to print the record in said cause as tiled, except the follow¬ 
ing parts thereof: 

1. Hide as to temporary injunction filed October 5, 1937. 

2. Answer of defendants to rule to show cause. 

3. Orders continuing hearing on rule to show cause. 
Counsel herebv certifv that the matter designated for 

omission is immaterial to the determination of the questions 
involved and that the printing thereof would be a needless 
expense. 

AMERICAN ELECTROTYPE CO.. INC. 

by MORRIS SIMON 

LA\Y R EN( ’ E K()EN1GSP»ERGER 
EUGENE YOUNG 

its Attorneys. 

Service of the foregoing designation and receipt of copy 
thereof acknowledged this 1st dav of December 1938. 

ALVIN L. NEWMYER 
DAVID G. DRESS 
Attorney for Appellee. 
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.‘>2 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Dee 2-1938 Joseph 
W. Stewart, Clerk. 

In the United States Court of Appeals for the District of 

Columbia 

No. 7293 

American Electrotype Co., Inc., Appellant, 


vs. 


Monica Kerschbaum, et ah 


Appellees' Designation for Printing 

The appellees designate for printing, to be included in 
the printed record on appeal, the items designated by the 
appellant to be omitted from the printed record, namely: 

1. Rule as to temporary injunction filed October 5, 1937 

2. Answer of defendants to rule to show cause. 

3. Orders continuing hearing on rule to show cause. 

in order that the record may conform to the record as pre¬ 
pared by the clerk of the court below. 

Counsel for the appellees think that said parts of the rec¬ 
ord are material to this appeal. 


ALVIN L. XEWMYER 
DAVID G. BRESS 
LEWIS II. SHAPIRO 
Attorneys for Appellees 
Rust Building 


Service of copy of the above acknowledged this 2 day of 
Dec. 1938. 

LAWRENCE KOEX1GSBERGER, 
Attorney for Appellant. 


Endorsed on cover: No. 7293. American Electrotype Co., 
Inc., Appellant, vs. Kerschbaum, et al. United States Court 
of Appeals for the District of Columbia Filed Nov 30 1938 
Joseph W. Stewart, Clerk. 
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AMERICAN ELECTROTYPE CO., Inc. 
a Corporation, Appellant, 

vs. 

MONICA KERSCHBAUM and LORENZ 
KERSCHBAUM. 


BRIEF on BEHALF of APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia 
dismissing a bill in equity to enjoin the prosecution 
of an action at law (R. 22). 

American Electrotype Company, Inc., the appellant, 
filed its bill in equity in the court below, in which it 
alleged: 

That on November 6, 1935, the appellee Monica 
Kerschbaum, an infant, by the appellee Lorenz Kersch- 
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baum, as her father and next friend, had filed an action 
at law in the District Court against appellant to recover 
damages for personal injuries sustained by the infant 
appellee (R. 2); that in her declaration in that action 
the infant appellees had alleged that on June 1, 1935, 
the appellant had negligently and carelessly placed 
and permitted a box or crate to be placed on the plat¬ 
form of certain premises in a dangerous manner and in 
an unsecure and dangerous position, and had permitted 
it to remain there for six hours; and that while the 
infant appellee was lawfully walking over the platform 
the box or crate fell upon her, inflicting personal 
injuries (R. 2); 

That the appellant had filed pleas to the declaration, 
in which it had denied negligence, denied that the 
infant appellee was lawfully on the platform and denied 
that a box or crate fell on her, and had pleaded con¬ 
tributory negligence on the part of the infant appellee 
(R. 3); that after issue joined the action came on for 
trial, which consumed three trial days (R. 3); that at 
the beginning of the trial, and before any testimony 
was taken, the attorney for the appellant had said in his 
opening statement that the infant appellee had no 
reason to be on the platform and that appellant was 
not in any manner responsible for such injuries as 
she might have sustained (R. 3-4); that at the begin¬ 
ning of the second dav’s session of the trial the attor- 
ney for the appellant had stated in open court and 
in the presence of counsel for the appellees that among 
the points of law intended to be urged in defense of 
appellant was that the infant appellee had no business 
on the platform but was a trespasser thereon and that 
therefore appellant owed her no duty except not to 
injure her by any wilful, wanton or malicious act: that 
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the trial of the case then continued and that when the 
appellees rested the appellant moved the Court to di¬ 
rect the jury to return a verdict in its favor upon the 
grounds that it had not been shown that the infant 
appellee was injured as the result of any act on the 
part of the appellant, it having been shown that the 
box that was said to have fallen on her was neither 
the property of appellant, in its possession nor under 
its control, that the infant appellee was a trespasser 
or at most a licensee, that she was in a place where she 
had no right to be and was not entitled to any duty so 
far as appellee was concerned, and that there was no 
evidence tending to indicate any wilful or wanton 
injury (R. 4); 

That in the course of the argument on the motion 
the Court suggested to counsel for the appellees that 
he decide before the case proceeded any further 
whether he desired to put on further testimony; that 
thereupon counsel obtained leave to reopen the case 
and offered some further testimony and thereupon 
rested for the second time (R. 4-5); that thereupon 
further argument ensued on the motion for a directed 
verdict and counsel for the appellees was given leave 
to produce further evidence, and thereupon counsel for 
the appellees announced for the third time that he 
rested, whereupon appellant renewed its motion for a 
directed verdict (R. 5); 

That thereupon the trial Justice delivered an oral 
opinion on the motion and indicated that he would 
grant it but that in the course of the deliverv of the 
opinion counsel for the appellee interrupted the trial 
Justice and took a nonsuit (R. 5); 

That thereafter, on September 8, 1937, the appellees 
filed a new action at law in the District Court against 
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the appellant, among other defendants, by which they 
sought to recover the sum of $15,000 for the injuries 
which had been the subject of the prior action, the 
allegations of the declaration being in all respects 
substantially the same as those contained in the decla¬ 
ration filed in the previous action, except that in the 
declaration in the second action it was alleged that 
appellant knew or should have known that the box or 
crate on the platform was dangerous, and that the 
infant appellee would reasonably be and was attracted 
thereto (R. 6). 

The bill further alleged that neither the appellees 
nor their attorneys were in any manner surprised at 
the legal points raised in the first action; that one of 
the attorneys for the appellees had been a member of 
the Bar of the District of Columbia for more than 
thirty years and was a man of great experience in the 
handling of negligence cases, and had associated with 
him two other attorneys also largely experienced in 
negligence cases: that the pleadings filed on behalf 
of the appellant and the statements made on behalf 
of the appellant at the outset of the trial and con¬ 
tinuously during the course thereof, at every available 
opportunity, gave clear notice of the legal points raised 
and intended to be raised on behalf of appellant; that 
the appellees were afforded every opportunity to pre¬ 
sent their case in as favorable a light as possible: that 
they made no application to amend their pleadings, and 
that both of their two applications to reopen the case 
after they had announced the same closed had been 
granted by the court. It was alleged that the second 
action was vexatious and wholly without merit and 
that if the prosecution thereof were continued it would 
cause an undue and unjustified expense and hardship: 
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that appellant believes that the cause of the appellees 
is wholly without merit, and that the plaintiff cannot 
recover on any theory of the case, whether attractive 
nuisance or otherwise, that no evidence was adduced 
at the trial tending to show that appellant owned, con¬ 
trolled or was in any manner responsible for the pres¬ 
ence on the platform of such box or other article as 
may have fallen on the infant plaintiff, although almost 
two years had elapsed between the date of the occur¬ 
rence of the alleged accident and the date of trial, and 
the case had been in the hands of the experienced at¬ 
torneys above referred to for at least one and one-half 
years prior to the trial (R. 6-7). The bill further alleged 
that if the prosecution of the second action were per¬ 
mitted it would result in the appellees being permitted 
to experiment with the Court and successively advance 
different theories of fact or of law, or of both, and, if 
unsuccessful, to take nonsuits and start anew with 
other theories, to the detriment of the administration 
of justice and with the result of oppressing, vexing and 
harassing the appellant (R. 6-7). 

The bill prayed that the appellees and their attor¬ 
neys be enjoined, pendente lite, and permanently from 
further prosecuting the second action at law (R. 7). 

Copies of the declarations in each of the law actions 
and of the pleas filed to the first action were attached 
to the bill as exhibits (R. 8-16). 

A guardian ad litem was appointed for the infant 
appellee (R. 17) and thereafter a motion to dismiss 
the bill was filed on behalf of both appellees (R. 19) 
which motion was granted and the bill was dismissed 
(R, 22). 

This appeal is taken from the judgment of dismissal 
(R. 22). 
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ASSIGNMENT OF ERROR (R. 23) 

1. The Court Erred in Dismissing the Bill. 

ARGUMENT AND AUTHORITIES 

1. The Court Erred in Dismissing the Bill. 

It is submitted that enough appears from the allega¬ 
tions of the bill to justify the interposition of the equity 
court to restrain the prosecution of the action at law 
on the ground that it is vexatious. 

“If a party could bring successive actions for the 
same cause, and successively dismiss and again begin 
the action, the rights of the parties would never be 
determined in actions so brought and dismissed, and 
there would, under plaintiff’s [cross defendant’s] con¬ 
tention, never be a time when the court could stop such 
proceedings.” 

Shevalicr v. Stephenson, 92 Nebr. 675. 

“If suits may be perpetually brought to litigate the 
same questions between the same parties or their 
privies as often as either should choose, it is obvious 
that remedial practice would become a mockery; for 
the termination of one suit would only become the 
signal for the institution of a new one, and the expense 
might be ruinous to all the parties. The obvious juris¬ 
diction of courts of equity in cases of this sort is to 
suppress useless litigation and to prevent a multiplicity 
of suits. Story’s Equity 853.” 

Lyons v. Importers ’ <0 Traders f National Bank , 214 
Pa. 428. 


1. MOTION TO TAX COSTS TO APPELLEES 

The appellant has filed in this Court a motion to 
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tax against the appellees the costs caused by them in 
unnecessarily enlarging the record. 

Pursuant to Rule V(g) of this Court, the appellant 
filed in the Court below a designation of the parts of 
the record which it desired to be included in the tran¬ 
script of record on appeal, as sufficient for the deter¬ 
mination of the questions to be presented on this appeal 
(R. 23-24). This designation provided for the inclu¬ 
sion in the record of the bill and exhibits, the order 
appointing a guardian ad litem for the infant appellee, 
the motion to dismiss the bill, the final judgment, the 
notice of appeal, the assignment of error, and the nota¬ 
tion of the filing of the bond on appeal. 

The appellees filed an additional designation in which 
they required the inclusion of a rule as to temporary 
injunction which had been issued in the case, the answer 
of the appellees to the rule, and six orders continuing 
the hearing on the rule. Within the time prescribed 
by Rule VI(5) of this Court, the appellant, under the 
provisions of that Rule, filed with the clerk of this 
Court a brief statement of the errors for which this 
appeal is prosecuted and of the parts of the record 
which it thought necessary for the consideration of 
the questions involved. This designation directed the 
clerk to omit the rule as to temporary injunction, the 
answer thereto and the orders continuing the hearing 
on the rule. Thereupon the appellees filed a counter¬ 
designation requiring the inclusion of these matters in 
the printed record. 

These additional matters consume about 5 pages of 
the printed transcript, out of a total of 27 pages. 

The appellees’ motion to dismiss was addressed to 
the sufficiency of the allegations of the bill. For the 
purpose of that motion, the facts set forth in the bill 
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stood admitted, and the court was confined to the bill 
and was not at liberty to consider the answer to the 
application for the interlocutory injunction. 

Polk Company v. Glover, 305 U. S. 5, 9. 

The inclusion of these items in the record could have 
no other effect than to increase the cost of the appeal, 
and was plainly unnecessary. 

It is therefore submitted that the additional costs so 
caused should be 4 taxed to the appellees, regardless of 
whether the judgment of the Court below is affirmed 
or reversed. 

Rule V(l) (g); 

Rule VI (5). 


CONCLUSION 

In conclusion it is respectfully submitted that the 
action of the court below in dismissing the bill should 
be reversed, and the suit remanded for further pro¬ 
ceedings. 


Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant. 












